
[image: Picture 1]
Dark Times for FoI Law in Germany
In 2025 Germany hosted the XVI International Conference of Information Commissioners in Berlin with a parallel NGO Day.  CFoIS learnt of the success of our German colleagues who had opposed the new Government’s proposals to abolish The Freedom of Information Act (IFG), leading to them being dropped.  A year later, new dark developments are underway to undermine and weaken the IFG.

FoI law only works if effectively resourced and enforced, usually through the model of an independent Commissioner or ombudsperson.  By upholding the rule of law in FoI, they empower people to be informed which gives effect to Article 10 of the European Convention on Human Rights (ECHR) – the right to form an opinion by receiving and imparting information and ideas.

In 2026 the German Government has announced it will restrict and undermine access to free information by ‘amending’ the IFG.  Hitherto, CFoIS has regarded Germany as a model of good practice.   For example, successive Scottish Information Commissioners cite German caselaw in decisions engaging section 38(1)(b) - accessing personal information under the Freedom of Information (Scotland) Act 2002 (FoISA) - such as Decision 198/2025.

The Campaign for Freedom of Information in Scotland (CFoIS) opposes these regressive proposals.  Despite the stated motivation being bureaucracy reduction, we believe the consequences will be wholly negative, significant and cumbersome.  If successful, there is a danger that other governments will copy this approach to weaken and undermine transparency, accountability and scrutiny. 

1. Access to information limited to natural persons: This will exclude organisations like NGOs from filing access to information requests.  As you know, civil society organisations have a specific place in the UN’s human rights monitoring architecture and the principles are set out in the Declaration on Human Rights Defenders.  Recommendation CM/Rec(2007)14 of the Council of Europe’s Committee of Ministers to member states on the legal status of non-governmental organisations in Europe recognises “… the essential contribution made by non-governmental organisations (NGOs) to the development and realisation of democracy and human rights, in particular through the promotion of public awareness, participation in public life and securing the transparency and accountability of public authorities, and of the equally important contribution of NGOs to the cultural life and social well-being of democratic societies”.
2. Compliance with ECHR judgements NGOs must be able to fulfill their role which requires being able to exercise their rights under Article 10 of the ECHR.  The Court has concluded that the same considerations on the “duties and responsibilities” inherent in the freedom of expression of journalists should apply to an NGO assuming a social watchdog function (Magyar Helsinki Bizottság v. Hungary [GC], 2016, §§ 159 and 166). 
3. Access to information only with statement of “legitimate interest” This would fundamentally change the legal structure of the existing right of access to information, which currentlly does not require any justification. This, in contradiction to the stated objective of the reform, would only increase work of authorities that then also have to verify and define this interest. Also, it brings a lot of insecurity as to what would be acknowledged as “legitimate interest“ and, likely, court cases as to challenge negative decisions.
4. FOI Act only applicable if no other right of access exists: In the worst case, this would exclude journalists from filing access to information requests under FOI law, as they have a (differently structured) right under press laws. However, access to documents for them is only granted under FOI law and therefore excluding them would have huge impacts on their work.
5. Access to information only Germany and EU citizens living in Germany: This excludes all other citizens living in Germany and Germans living abroad from access to information, which, we understand, might be in violation of German Basic Law.
6. All names of state agents will be redacted in requested documents: This will significantly compromise the possibility to hold state agents to account for their decisions.
7. Exemption of whole sectors, e.g. critical infrastructure, from access to information for “security reasons “: The current law already allows for denying access to information in cases where public security would be at risk. There is no need for additional exemptions applying to whole sectors from access to information law. On the level of the Federal State of Berlin, such an exemption has already been implemented so there is evidence on how this new exemption is used widely to deny access to information.
8. Fees shall not be capped anymore and calculated in accordance with actual costs: The plan to remove the cap (often around 500 Euro max) would result in access to information only being available to those with a lot of money. For many people it would hold them back from using this important right.  It removes the universality in the equal enjoyment of human rights which engages Articles 10, 13 and 14 of the ECHR.

CFoIS also understands that additional, internal documents of the competent ministry reveal that it plans to introduce an obligation of identification for everyone filing an information request.  From practice, CFoIS knows that will increase bureaucracy too.  No such gateway provision exists in Scotland so German citizens living in Scotland can use FoISA but cannot use the German FoI Law.

CFoIS has called on the Federal Government to abandon these plans which we believe will have the cumulative effect of severely restricting public transparency and weaken democratic oversight.  Whilst we appreciate that Germany, just like Scotland, must adapt to current challenges including the use of AI by requestors and bad actors trying to compromise democratic institutions, solutions can be agreed to address the problems and strengthen transparency and accountability.
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