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Equalising Information Rights to empower the public 
and improve care quality in Scotland 

CFoIS Response to Scottish Government Consultation
Extending Freedom of Information In (Scotland) Act 2002 (FOISA) To Private and Third Sector Providers of Care Home And ‘Care At Home’ Services

Question 1 Do you agree that FOISA should be extended, where possible, to private and third sector (charity and not-for-profit organisation) run care homes? 

Yes 

Please use the space below to set out your detailed views. 

The Campaign for Freedom of Information in Scotland (CFoIS) firmly believes that the Freedom of Information (Scotland) Act 2002 (FOISA) should be extended to private and third sector (charity and not-for-profit organisation) run care homes. 

CFoIS is alarmed at the term " where possible" as this suggests Ministers are considering a discriminatory approach within this category of provider, which is an attack on transparency and accountability generally and undermines the equal approach to designation over the last 21 years[footnoteRef:1]. CFoIS rejects this qualification on designation. Duties should be equally fulfilled by those providing a public service, equally regulated by the Scottish Information Commissioner and requestors know exactly who is covered by FoISA.  [1:  FoISA became enforceable on 1st January 2005.] 


A haphazard approach to designation fails to provide legal certainty for right holders and duty bearers and creates a transparency deficit. 

1. When RSLs were eventually designated in 2019, it applied equally regardless of whether it was a small community based housing association or the Scottish charity was part of a national RSL. All were subject to regulation and enforcement by the Scottish Housing Regulator and each delivered the public service defined in a limited way in The Freedom of Information (Scotland) Act 2002 (Designation of Persons as Scottish Public Authorities) Order 2019.  Under Section 165 of the Housing (Scotland) Act 2010, as amended, RSLs designation was limited to "the management of housing accommodation for which a registered social landlord has, under the Housing (Scotland) Act 2001(2), granted a Scottish secure tenancy as defined in section 11 or a short Scottish secure tenancy as defined in section 34 of that Act". Also to the supply of information to the Scottish Housing Regulator(3) by a registered social landlord or a connected body in relation to its financial well-being and standards of governance. 

2. When FoISA was passed in 2002, all GP practices were included which meant those run by private companies, as well as GPs employed directly by the NHS, were designated. The FoI right followed the public service but in the care sector the right currently follows the provider. 

3. The COVID Inquiry has confirmed the importance of the care sector in protecting, respecting and fulfilling people’s human rights. Delivering the enforceable right to access information is essential to deliver transparency, accountability and scrutiny in a sector that cares for some of our most vulnerable people. 

4. The care sector is a public service subject to equal regulation by the Care Inspectorate which looks at the quality of care in Scotland to ensure it meets high standards. ‘Where we find that improvement is needed, it supports services to make positive changes.’ Anyone who wants to operate a care service in Scotland must, by law, register with the Care Inspectorate. Regulation is rightly thorough as the service, regardless of provider has a duty to protect, respect and fulfill people’s human rights. Its national registration team will check the information provided, whether the provider is fit to deliver the service, whether the manager is fit to manage the service, if the proposed premises are fit to be used for that purpose, that the service will make all the proper provisions for the health, welfare, independence, choice, privacy and dignity of everyone using the service. There may also be a check on the financial viability of the service. 

5. Regulation is provided without discrimination by the kind of service provider. Every registered care service must continuously meet the requirements of laws and regulations such as the Public Services Reform (Scotland) Act 2010, the Social Care and Social Work Improvement Scotland (Registration) Regulations 2011 (SSI 2011/28) and the Social Care and Social Work Improvement Scotland (Requirements for Care Services) Regulations 2011 (SSI 2011/210).

6. Delivering the enforceable right to access information is essential to deliver transparency, accountability and scrutiny in a sector that cares for some of our most vulnerable people. For example see the Scottish COVID 19 Inquiry “Narrative Record: Health and Social Care Impact Hearings” published in 24th March 2026. 

7. Independent polling in 2024 confirms overwhelming public support for legal change: 93% believe FoI should cover publicly-funded health and social care services, including care homes, and 89% agree that all organisations providing public services under contract to a public body should be covered too. 

Question 2 Do you agree that FOISA should be extended, where possible, to private and third sector (charity and not-for-profit organisation) run ‘care at home’ services? 

Yes 

Please use the space below to set out your detailed views.
The Campaign for Freedom of Information in Scotland (CFoIS) firmly believes that FOISA should be extended to private and third sector (charity and not-for-profit organisation) run 'care at home' services. CFoIS is alarmed at the term " where possible" as this suggests Ministers are considering a discriminatory approach within a category of provider which is an attack on transparency and accountability generally and undermines the equal approach to designation. 

Question 3 Whether or not you actually support any extension, please indicate which of the following statements best reflects your view: 

3 a) If FOI law were to be extended to care home and ‘care at home’ providers, information about all such services should, where possible, become subject to FOI law, irrespective of the level or type of public funding that supports those services. 

CFoIS rejects the caveat to designation contained in answer "a)". CFoIS believes designation must be equally extended to all providers of care home and ‘care at home’ providers in so far as the services are regulated by the Care Inspectorate. There is precedent in FoISA and the Human Rights Act 1998 to limit designation to the delivery of the public service and not all of the provider's business: 

· Section 7 of FoISA limits the application of disclosure rights and duties to public authorities such as only in relation to information of a specified description, excludes other information held by the authority and excludes information which does not relate to the function or service.
· Section 6 of the Human Rights Act 1998 covers actions of Scottish Public Authorities and subsection (5) states "in relation to a particular act, a person is not a public authority by virtue only of subsection (3)(b) if the nature of the act is private."

Question 4 Do you agree that any extension to private and third sector care home and ‘care at home’ services should apply to such services when delivered to children and young people (i.e. people under 18 years of age)? 

Yes 

Question 5 Are there any issues, opportunities or challenges specific to children and young people’s services which require to be considered? Please set out how you see these. 

Equal designation under FoISA is required as children under the age of 18 are the recipients of the services. 

• The Scottish Government's duties under the United Nations Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024. Public authorities must not act in a way that’s incompatible with the UNCRC . The preamble of the UNCRC states that “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection”. So FoISA provides legal protection to ensure transparency, accountability and scrutiny. 

• UNCRC Article 13 (1) states that: “The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of the child’s choice.” 

• Under Section 69 of FoISA, provision is already made for children to make an FoI request. However currently information requests to care home and care at home services for children and young people, under the age of 18, cannot be enforced if they are delivered by private and third sector providers. 

Position of smaller providers 

Question 6 Do you consider that the size of a private or third sector care home or ‘care at home’ service provider should have any bearing in whether that provider is made subject to FOISA? 

No 

Do you have any other comments on the challenges or opportunities that might come from extending FOISA to smaller providers? Please use the space below to set out your views.

 • CFoIS is disappointed that so much attention is given in the consultation to justifying exemptions from FoISA. We believe that is the wrong approach as the focus should be on enabling an equal approach to designation. Failing to seek information on why respondents answered "no" to question 6 suggests bias. 

• Smaller providers may be sub divisions of larger companies. 

• RSLs have operated various models of compliance successfully including contracting with a third p[arty for the delivery of the FoISA function and this has worked well especially as the smaller RSLs get so few information requests. For example because their offices are located in communities, people just go in and ask rather than going through the formal process. 

Supporting the rollout of any extension 

Question 7 What would be most helpful to assist care providers in discharging their obligations under FOISA? Please provide your thoughts below.

• Mentoring from bodies that are already covered by FoISA and who can share good practice on compliance. 

• Free materials, information and practical guidance, and training from the office of the Scottish Information Commissioner. This approach worked well for RSLs in 2019. 

Question 8 What would be most helpful to people who access social care and other members of the public to enable them to access their rights under FOISA? Please provide your thoughts below.

• Materials from the office of the Scottish Information Commissioner explaining to the public what their new rights are and how they can be exercised. 

• Ensures that awareness of FoISA is progressing equally with duty bearers as well as rights holders. 

• MSPs passing the Freedom of Information Reform (Scotland) Bill which, under section 15, introduces a duty to proactively publish information and for designated bodies to comply with a Code of Practice Publication. The public will be consulted on what types of information should be routinely published under the Code. Research has shown that pro-active publication reduces the need for FoI requests.[footnoteRef:2] [2:  See also report and recommendations from UK ICO in 2024] 


Question 9 What categories of information relating to the work of care home and ‘care at home’ services would people be most likely to seek? Please provide your thoughts below.

• The current Model Publication Scheme provides a list of categories of information which are popular with the public but the problem is, it does not work. The public should be asked what kind of information it wants to see and this process should be led by the Commissioner’s office as the independent regulator. 

• FoISA requires authorities to publish information as well as respond to requests. This is called the "publication scheme" duty. They must make information available to the public so that it can be accessed without having to ask for it. Currently a standard Model Publication Scheme is produced by the Commissioner which is adopted by all public authorities but the model is outdated and does not work. 

• The Commissioner pointed out in evidence that : “the Model Publication Scheme monitoring exercises conducted by my office in 2015-2018, suggested that the current model is seen as way of ‘ticking a box’ that shows that the authority is complying with the FoI Act, rather than an opportunity to use the framework to promote and enable the dissemination of information. This research also concluded that practice was poor in relation to making specific classes of information available. Even where there is a supplementary statutory duty to publish certain information (e.g. expenditure over £25,000), performance was poorer than expected (resulting in my office taking intervention and/or enforcement action). The research also concluded that many authorities were not regularly reviewing their Guide to Information - i.e. they were not updating and reviewing the information they made available under the publication scheme duty”. 

• The FoISA Post Legislative Scrutiny Inquiry Report from the PAPLS Committee, of May 2020, concluded that “the publication scheme model is outdated and does not reflect the way in which Members of the public search for or access information” and proposed a “statutory duty to publish information, supported by a new legally enforceable Code of Practice on Publication to ensure consistency”. 

Impact Assessments 

Question 10 Do you have any comments on the business and regulatory 
impact of FOISA extension for organisations? Please provide your thoughts below. 

CFoIS expects this process to include compliance with the UN's 31 Guiding Principles on Business and Human Rights. This approach is consistent with the Scottish Government’s Equality and Human Rights Mainstreaming Toolkit, published in 2025, which has 6 drivers: 

1. Strengthening Leadership 
2. Developing transparency and accountability 
3. Ensuring effective regulatory and policy environment 
4. Utilising evidence and experience 
5. Enhancing capability and culture 
6. Improving Capacity 

Question 11 Do you have any comments on impact of FOISA extension in relation to the fulfilment of data protection rights and obligations? 

Please provide your thoughts below.

No, FoISA already addresses the relationship with DP rights e.g. the exemption in section 38 "Personal information". The exemptions in section 38 are mostly absolute, which means that they are not subject to the public interest test. However, in two specific situations, section 38(1)(b) is subject to the public interest test. This means that, even if the exemption applies, the personal data must be disclosed unless the public interest in maintaining the exemption outweighs the public interest in disclosing it. 

Question 12 Do you have any comments on how the proposed extension might impact differently, whether positively or negatively, on different people in Scotland in relation to any of the protected characteristics mentioned above? 

Please provide your thoughts below.

Designated bodies are adopting a digital first approach and the Audit Scotland report of 2024 quantified the negative impact on people who are digitally excluded. A more inclusive communication approach is required by designated bodies. 

Question 13 Do you have any comments on how the proposed extension might impact on the human rights of people in Scotland or beyond? 

Please provide your thoughts below.

Yes, positive impact as will give effect to articles 10 and 14 of the ECHR which gives domestic effect through the Human Rights Act 1998. Also, positive impact on UNCRC rights. 

Question 14 Do you have any comments on how the proposed extension might impact individuals affected by socio-economic disadvantage? 

Please provide your thoughts below. 

Alternative ways to request and view information, not just through a digital first approach. 

Contact: 
Carole Ewart 
Campaign for Freedom of Information in Scotland (CFoIS) 

For 25 years, CFoIS has campaigned for all providers of social care to be covered by the enforceable right to access information in Scotland and the consequential duties to proactively publish information and to advise and assist requestors. CFoIS supports Katy Clark MSP's Freedom of Information Reform (Scotland) Bill because the law on transparency needs to be strengthened, loopholes closed and the enforcement powers of the Scottish Information Commissioner extended.
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